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MORRI S SHEPPARD ARNCLD, Circuit Judge.

Dean J. Smith appeals from his conviction for distributing
nmet hanphet am ne, arguing that the crimnal proceedi ng agai nst him
subjected him to double jeopardy in violation of the Fifth
Amendnent to the United States Constitution. We affirm the
district court.?

l.

On Septenber 21, 1994, the United States filed an indictnent
charging M. Smth with two counts of distributing nmethanphet am ne,
the first of which laid the relevant events at 341 20th Street
North, Fargo, North Dakota, and the second of which laid them at
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102 24th Street South, also in Fargo. Two days later the United
States initiated a civil forfeiture action against M. Smth's
house located at 117 4th Avenue East, West Fargo, North Dakot a,
alleging that M. Smth had used the house to facilitate illegal
drug transactions in violation of 21 US. C. § 881(a)(7). An
affidavit attached to the conplaint stated, inter alia, that M.
Smith confessed to police that he had repeatedly received drugs at
t hat address. The affidavit also nmentioned the two incidents
alleged in the indictnent, though no connection between them and
t he house was drawn.

M. Smith pleaded guilty to count one of the indictnment. He
al so stipulated to a settlenment of the forfeiture. M. Smith |ater
nmoved to dismiss the indictnment on the grounds that the crim nal
prosecution violated his right to be free from double jeopardy
because of the civil forfeiture proceeding. The district court
concluded that M. Smith's doubl e jeopardy rights were not viol ated
and deni ed the notion.

In the discussion that follows, we assune, wthout deciding,
that jeopardy attached in the civil forfeiture proceedi ng before it
attached in the crimnal matter, for otherwise M. Smith's double
jeopardy claimis not even col orable.

.

The Fifth Anmendnment provides that no person shall "be subject
for the sane offence to be twice put in jeopardy of life or linb."
US. Const. Anend. V. It appears to us, first of all, that the
crimnal proceeding of which M. Smth conplains was for different
conduct fromthat that provided the predicate for the forfeiture
proceedi ng, and thus it did not involve "the sane of fence" as that
pr oceedi ng. The net hanphetam ne sales for which M. Smith was
indicted appear to have occurred at |ocations away from the
forfeited property, and thus had no factual connection with the
forfeited property's facilitation, if any, of drug dealing.
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Because the civil penalties and crim nal punishnment were seem ngly
not inposed for the sane conduct in this case, it is not easy to
see how it presents a double jeopardy issue. See United States v.
Mat his, 980 F.2d 496, 497 (8th Cr. 1992). The governnent,
however, failed to argue this point below, and we are therefore

reluctant to base our decision on this ground.

L.

The Doubl e Jeopardy Cl ause protects against efforts to i npose
puni shnrent for the same offense in two or nore separate
proceedi ngs; doubl e jeopardy concerns are not inplicated, however,
where nmultiple punishnments are inposed for the sane offense in a
si ngl e proceeding, so long as Congress intended that result. See
United States v. Halper, 490 U S. 435, 450 (1989); Mssouri V.
Hunter, 459 U S. 359, 368-69 (1983). The governnent seem ngly has
conceded in this case that the forfeiture amounts to a puni shnment,
and we feel, as we just indicated, foreclosed from considering

whet her the two cases involve the same conduct; so the remaining
issue is whether the crimnal and civil cases can be considered a
single procedural entity for double jeopardy purposes. The
government successfully argued in the district court that the civil
suit and the crimnal case were properly considered to be the sane
proceedi ng. Courts of appeals have taken differing views on this
matter, but before canvassi ng those cases, we revi ew several recent
Suprene Court hol dings that are of manifest rel evance.

In United States v. Halper, supra, a nedical doctor was
convicted and punished for filing false nedical clains; the

government |ater sued himin a civil action and subjected himto a
$130,000 civil fine for a $585 fraud. The Suprenme Court concl uded
t hat such a di sproportionate assessnent coul d only be characteri zed
as deterrent or retributive rather than renedi al, and was therefore
a punishnent within the nmeaning of the Double Jeopardy C ause

Hal per, 490 U.S. at 448-49. Because the crimnal penalty and the
civil judgnment arose from the same conduct and were adjudicated
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t hrough separate proceedings, Dr. Hal per was deenmed to have been
subj ected to an unconstitutional double jeopardy. More recently,
the Court concluded in Dept. of Revenue of Montana v. Kurth Ranch,
114 S. C. 1937 (1994), that the assessnent of a civil tax on the
possession of illegal drugs, levied nonths after initiation of a
crimnal prosecution based on possessing those drugs, violated the
principle of double jeopardy. The Court found that such a tax
cannot be considered a civil renedial neasure. It is a form of
puni shment whi ch "nust be inposed during the first prosecution or
not at all.” 114 S. C. at 1498.

Courts of appeals have disagreed as to whether a separate
civil forfeiture proceedi ng may be brought based on conduct that is
al so the basis for a crimnal prosecution. The Second and El eventh
Circuits have concluded that concurrent civil and crimnal
proceedi ngs, based on the sanme facts, do not violate the Double
Jeopardy Cl ause when the separate proceedings take the formof a
"single, coordinated prosecution.” United States v. One Single
Fam |y Residence Located at 18755 North Bay Road, 13 F.3d 1493,
1499 (11th Cir. 1994); United States v. MIlan, 2 F.3d 17, 20-21
(2d Gr. 1993), cert. denied, 114 S. C. 992 (1994). Mllan noted
that the |law does not prevent the governnent from seeking and
obtaining both the full civil penalty and the full range of
statutorily-authorized crimnal penalties in the same proceedi ng,
and that "it is well established that Congress may i npose nmultiple
puni shments for a single crine without violating the Constitution's
double jeopardy restrictions.™ Mllan, 2 F.3d at 20. The
defendants in MIllan pointed out that the civil and crimnal
actions were filed separately with their own docket nunbers. "This
factor, however, is not dispositive in determ ning whether the
government is enploying a single proceeding in its prosecution of
a defendant. G vil and crimnal suits, by virtue of our federa
system of procedure, nust be filed and docketed separately.” 1d.
| nstead, the court nmust "exam ne the essence of the actions at hand
by determ ning when, how, and why the civil and crimnal actions
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were initiated." 1d. In Mllan, warrants for the civil seizures
and crimnal arrests were issued on the sanme day, by the sane
judge, based on the same affidavit by a federal agent. The
parties' stipulationinthe civil case involved not only properties
whi ch were the subject of the civil suit, but properties naned in
the crimnal indictnment which were under restraining order. The
civil conplaint also incorporated the crimnal indictnent. The
def endants were aware of the crimnal charges when they entered
intothe civil stipulation. There was, in addition, no suggestion
that the governnment acted abusively by seeking a second puni shnment
after an unsatisfactory initial prosecution. 2 F.3d at 20-21. 1In
I ight of these circunstances, the MIllan court concluded that the
civil and crimnal actions were but different aspects of a single
prosecution. In One Single Fam |y Residence, the Eleventh Crcuit
closely followed the reasoning of MIllan in approving concurrent
civil and crimnal prosecutions. 13 F.3d at 1499.

By contrast, the Ninth Crcuit has opined that a "single,
coordi nated prosecution” violates the Double Jeopardy C ause.
United States v. $405,089.23, 33 F.3d 1210 (9th G r. 1994), anended
on denial of reh'g en banc, 56 F.3d 41 (9th Cr. 1995), cert.
granted, 64 U.S.L.W 3161 (U.S. Jan. 12, 1996) (No. 95-346). The
$405, 089. 23 court noted the position takenin MIlan and One Single
Fami |y Residence and concluded that it "contradicts controlling
Suprene Court precedent as well as conmon sense.” 33 F.3d at 1216.
The court stated:

W fail to see how two separate actions, one civil and
one crimnal, instituted at different tinmes, tried at
different times before different factfinders, presided
over by different district judges, and resolved by
separate judgnments, constitute the sane "proceeding.” A
forfeiture case and a crimnal prosection would
constitute the sane proceeding only if they were brought
in the sane indictnent and tried at the sane tine.

Id. (footnote omtted). The court asserted that the governnent
coul d have avoi ded the probl emof parallel proceedings by bringing
a crimnal forfeiture count in the crimnal indictnment. Wi | e
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seven judges of the Ninth Crcuit dissented from the order
rejecting the suggestion for rehearing en banc, they appeared to be
concerned with the question of whether the forfeiture was a
puni shment, not the issue of what constituted a single proceeding.
See 56 F.3d at 42-43. The Seventh Circuit has expressed simlar
doubts about the propriety of the "single, coordinated prosecution”
t heory. See United States v. Torres, 28 F.3d 1463, 1465 (7th
Cr.), cert. denied, 115 S. C. 669 (1994) (dictum. United States
v. Usery, 59 F.3d 568 (6th Gr. 1995), cert. granted, 64 U S.L.W
3161 (U. S. Jan. 12, 1996) (No. 95-345), seened synpathetic to the
reasoning in $405,089.23 but held that even under the rule in
MIlan the governnent failed to prove a single, coordinated

prosecution because the two actions "were instituted four nonths
apart, presided over by different district judges, and resol ved by
separate judgnents.” 59 F.3d at 575.

Wth respect, we are persuaded that the reasoning of
$405, 089. 23 el evates form over substance in its judgnment that the

government can never seek, even concurrently, crimnal and civil
penalties arising fromthe sane conduct. It is a feature of our
systemof justice that crimnal and civil matters are adjudi cated
i n separate cases, and whil e separate actions will |ead to separate
trials before different factfinders at different tines, this
comonpl ace observati on about the adm nistration of justice in our
country should not force federal prosecutors into a difficult
choi ce of whether to seek solely crimnal penalties or solely civil
penalties. It does not appear that Congress intended any such a
dilemma in providing for both crimnal and civil penalties for
illegal drug trafficking in Title 21. See generally S. Rep. No.
225, 98th Cong., 2d Sess. 191-197, reprinted in 1984 U S.C C A N
3182, 3374-80 (legislative history of <crimnal forfeiture
provi sions and revisions to civil forfeiture provisions).

W believe that the npbst inportant consideration in these
kinds of cases is whether the governnent pursued its remnedies
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agai nst the defendant concurrently or filed a second action after
it was dissatisfied with its initial attenpt to prosecute a
particular crine. Halper, 490 U.S. at 451 n. 10; Mllan, 2 F.3d at
20-21. The facts in this case give us no cause for concern on this
score. A single, coordinated prosecution, noreover, does not
require that the government provide cross-references between the
i ndictment and the civil conplaint, or that the same judge preside
over both cases, or that there should be a common judgnent. W ask
instead sone commopn-sense questions: whether the governnent
initiated its parallel actions at, or very close to, the sane tine,
and whether there is sone evidence of coordination of the two
matters that connects them in an obvious way. The two cases
against M. Smth were instituted within two days of each ot her,
the sanme assistant United States attorney appears to have
represented the governnent in each, and the affidavit attached to
the civil forfeiture conplaint nmade reference to the incidents for
which M. Smth was indicted, even though they were not obviously
relevant to the forfeiture matter. |In addition, M. Smth signed
a settlenent of the forfeiture action one day before he pleaded
guilty tothe crimnal indictnent, and the governnent signed it the
day after the entry of the guilty plea. Al of these circunstances
provi de strong indications of coordination. W conclude that the
two cases were nerely different aspects of a single prosecution and
therefore that M. Smth was not subjected to doubl e jeopardy.

| V.
For the foregoing reasons, we affirm the judgnent of the
district court.
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